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tFTEii  Herr     File  No    GAPPL/COM/STP/1183/2020 659  i.  hi!3

3Tfli;I  3:rrir  flerr  order-ln-Appeal Nos.AHM-EXCUS-003-APP-61/2021-22
fas  Date   22-11-2o2i rfu ed # rfu  Date of Issue 3o.1 1.2o2i

3TTIr  (3Tffi)   a I<ii,ir`ci
Passed  by  Shri  Akhilesh  Kumar,  Commissioner (Appeals)

Arising    out    of   Order-in-Original    No.    23/D/GNR/KP/2020-21    faiife:    14.09.2020   issued   .by
Assistant     Commissioner,     CGST&     Central     Excise,     Division     Gandhinagar,     Gandhinag.'.
Commissionerate

31ilclcr)cll.  tFT  iFT  TF  qITName  & Address  of the Appellant / Rcsponc!er:t

M/s  PMC  Projects  (India)  Pvt  Ltd

%yo::dBF|:do'rntg:£tTFi::r|t'gram,
Nr.  Vaishnodevi  Circle,  S.G.  Highway,
Ahmedabad -382421

wit  aTfaFT  Eq  3TfliT  3TTtr  wh  3Twh  37Ii7tr  tFii]T  a  ch  F5  EH  3TraiIT  t}  Ffa  qQ7TReTfa  ita
Tiv H8FT 3Trm  ch  3Tft  IT Tid8TUT  3Trfe  Hnga 5¥ fl¢FT a I

Any  person  aggrieved  by  this  Order-ln-Appeal  may  flle  an  appeal  or  revislon  application,  as  the
may  be against such  order,  to the appropriate authority in the following way  :

fflitFT¥ qFT givrm rfu

ision application to Government of India  :

rm¥Fap©qt==5grdygrS¥'#4FTffiE¥chffiF#=IT*a,-dfRfaffl+E¥,rm:
arch Ffha,  di::I;:T ft e]qT, dr wi, * fan .  iioooi  ri rfu an iTTftT I

A  revlslon  application  lies  to the  Under  Secretary,  to the  Govt   of  lndla,  Revision  Application  unit
lstry  of  Finance,  Department  of  Revenue,  4th  Floor,  Jeevan  Deep  Bullding,  Parliament  Street,  New_         _    __     ____J    L` ..,.- A+

1944  in  respect  of the  following  case,  governed  by  firstlhl  -110  001   under  Section  35EE  of the  CEA
viso to  sub-section  (1)  of Section-35  ibid

qfa qia  fl an  a  rna  a qq  xp tlFfro wi a  fan qTu5iliii en  37iq  fflwh a  FT
qugr]ii{ a iFt  `]vani{ fi qTd a wh gr ul  fi,  ar fan `Tu3iTTT{ " .in3iT i arg ap fan

+ ar fardT" i]uenii fi 'a Fiti di ffl t} an 5€ d I

ln  case  of any  loss  of goods  where  the  loss  occur  ln  transit from  a  factory  to  a  warehouse  or to
r  factory  or  from  one  warehouse  to  another  durlng  the  course  of  processlng  of  the  goods  in  a
use or in storage whether in  a factory  or in  a warehouse
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{Tq  qT rfu t fffl FTq q{ qT qTq a faith a wh gas tFa 7TrF qi i3ffl<T
FFTa * ch .]TRT z} aTE¥ fan ii¥  FT rfu ¥ farfu € I

bate of duty of excise on  goods exported to any country or territory outside
xcisable  material  used  in  the  manufacture  of the  goods which  are  exported
ry or territory outside  India.

ftry fin rm{a a argT (fro Th ipiT al) fife fin Tin FTa a I

oods  exported  outside  India  export  to  Nepal  or  Bhutan,  without  payment  of

an  effl<T 9tF z} gTfflT  z} ft  ch ap  ae  Fiffl  @  Ti € 3ife xp  3TraiT ch  EH era Ta
3TTIr,   GTfld  t}  FiiT  rfu  al  w7Tzi  qi  ar  aTT  a  faffl  3Tfrm   (]2)   1998   €rm   log  EiiT

y   duty   allowed   to   be   utilized   towards   payment   of  excise   duty   on   final
er the  provisions  of this Act or the  Rules  made there  under and  such  order
the  Commissioner (Appeals)  on  or after,  the  date appointed  under Sec.109

(No.2) Act,  1998.

froFT±rfu*¥FT%2°faS=¥grffi¥ch¥¥=*T:@£8a:¥:en;
3TTi~6  ffltmi]  a  rfu  .ft  an  arFaT{ I

pplication  shall  be  made  in  duplicate  in  Form  No.  EA-8  as  specified  under
entral  Excise  (Appeals)  Rules,  2001  within  3  months from the date  on which
ught to  be appealed  against  is  communicated  and  shall  be  accompanied  by
ach  of the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a
Challan  evidencing  payment of prescribed fee as  prescribed  under Sectlon

A,1944,   under Major Head  of Account.

t} flTq ca th ztFF TtF era wi IT wh tFT an vi 2OO/-tiro grmT @ env 3ft¥
Tip  aitF d fflTtFT  ct ch  iooo/-    tfl  rfu  griTFT  zfl  env I

application  shall  be  accompanied  by  a  fee  of  Rs.200/-where  the  amount
upees  One  Lac  or  less  and  Rs,1,000/-where  the  amount  Involved  is  more
One  Lac.

EenET gas qu dr z5t 3TRE ulin t* rfu 3Tfro.-
Excise,  &  Service Tax Appellate Tribunal.

gas 3rfufin,  1944  #  €]iTT  35-fl/35-¥ a} 3Tat:-

n  358/ 35E  of CEA,1944  an  appeal  lies to  :-

tTRat  2  (1)  tF  t  ant  3TIriT  t$  3Tenar  tFPr  3Tife,  3TtPral  tS  rma  fi  th  gr,  rm

qu dr  3TTPrth  apiqrffro(QH±)  tfl  qfen  an  Tftfin,  3TFTTmiT  F  2ndrm,
3iHlt]T   ,ftrqqTaT{,31 €di¢16i I a-380004

egional  bench  of  Customs,  Excise  &  Service  Tax  Appellate  Tribunal  (CESTAT)  at
maliBhawan,Asarwa,Girdhar   Nagar,   Ahmedabad   .   380004    in   case   of   appeals
mentioned  in  para-2(i)  (a)  above.
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The  appeal  to  the  Appellate  Tribunal  shall  be  filed   in  quadruplicate  in  form   EA-3  as

prescribed    under    Rule    6    of   Central    Excise(Appeal)    Rules,    2001    and    shall    be
accompanied  against  (one which at least should  be accompanied  by a fee of Rs.1,000/-,
Rs.5,000/-and  Rs.10,000/-where  amount  of duty  /  penalty /  demand  /  refund  is  upto  5
Lac,  5  Lac to  50  Lac  and  above  50  Lac  respectively  .in  the form  of crossed  bank draft  ln
favour  of Asstt.  Registar  of  a  branch  of any  nominate  public  sector  bank  of the  place
where  the  bench  of  any  nominate  public  sector  bank  of the  place  where  the  bench  c.t'
the Tribunal  is  situated.

I....,:     :.1    : ....    :..i..:..,,       :..:;,..,,,.   : ...... :.: ,.....,...,      ``.:.... :   ....  :....,.,..,....,,.,. I,         ,i.:.....,   ::::..i`.      :,.;.i...`.: ...,,..,.,,.. `` ..... `.`.      !`                i     `.`.           ..`.`.':``..    :i.     `.i            ,`"`.     `..:`..

In  case  of the  order covers  a  number of order-in-Original,  fee for each  0.I.0.  should  be
paid   in  the   aforesaid   manner   not  withstanding   the  fact  that  the  one  appeal  to  the
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  be,  is
filled  to avoid  scriptoria work  lf excising  Rs   1  laos  fee  of Rs.100/-for each.

'¥¥97figr#7oiF#¥*ffi-##v5ffi#5¥5OFT#FTri3rriHgrIT
fas an dr rfu I
One copy of application  or 0,I.0   as the case may be,  and the order of the adjournment
authority shall   a  court fee stamp  of Rs.6.50  paise as  prescribed  under scheduled-I  Item
of the court fee Act,1975 as amended.

)   .   gil ch{ wlbe FFTch tfr fin ed ara fan aft 3fr{ th tzIT 3TTrfu fan rut € ch th gTcrf r,
arfu gqTq.i 9giv qu aTTt5i 3TRE € (bTalfaia) fin,  1982 * fffi € I

Attention  in  Invited to the  rules covering these and  other related  matter contended  in the
Customs,  Excise & Service Tax Appellate Tribunal (Procedure) Rules,  1982.

9)    th  gr,  a3st  8ffli=q  9af;  qu  itqT5i  3TRE  QmarfuanfltrBD_,z}  rfu3Tun  t}  FFTa  *
ffiaiHFT(Demand)  Ttq   as(I>enalt};)  ffl   io%  q±  aan  zF{qT  3Tfan   % I granfai,   3TfcaFT   I+   dan   io

ifiit5   Sqp   a I(Section    35  F  of the  Central  Excise  Act,1944,  Sectlon  83  &  Section  86  of the  Flnance Act,

1994)

a5ife 3EqTil  QjE$ 3flT ]rm ai  3jat, QTrffa an "rfu rfu a]m"(Duty Demanded)-

(i)           (sec{i.ori) ds iiD ai  ETF  fachffa  rfu;

(ii)       en7TFTur ife fl rfiT;
(iii)        trcTa.i::  act-fan  as  ia-`qH6a7  aEa  giv  rfiT.

D   qE qF 5.TT ¢faa  3TthtT' * gel  qF aHT zfr qaaT *, 3rdtH' iTfca ed a7 fau tF  QrJ aaT fan
-€.

For  an  appeal  to  be  filed  before  the  CESTAT,10%  of the  Duty  &  Penalty  confirmed  by
the  Appellate  Commissioner  would  have  to  be  pre-deposited,   provided  that  the  pre-
deposit amount shall  not exceed  Rs.10 Crores.  It may be noted that the pre-deposit is a
mandatory  condition  for  filing  appeal  before  CESTAT.  (Section  35  C  (2A)  and  35  F  of  the
Central  Excise Act,1944,  Section  83  &  Section  86  of the  Finance Act,1994)

Under Central  Excise and  Service Tax,  "Duty demanded" shall  include:
(c)         amountdetermined  undersection  11  D;
(ci)        amountof erroneous cenvat credittaken;
(cii)       amount payable under Rule 6 of the cenvat credit Rules.

3TraqT  aT  qfa  3Tqta  {]rfuffi;ppr  ai  FTH  aE%  Qjap;  3Tun  Qj5zF  ZIT  au5  farfu  a  al  ]ffl  fir  7Tu  ¥ffi  dr

% graTa q{  3tt{  aii  a5tTH  ap5  farfu  a  aF  au5  a  ioyu a=7Tai7  v{ rfu  en  Hi5@  %1

In  view of above,  an  appeal  against this order shaH  lie before the Tribunal on payment of
f the  duty  demanded  where  duty  or  duty  and  penalty  are  in  dispute,  or  penalty,  where
y  alone  is  in  dispute."
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ORDER-IN-APPEAL

The  present  appeal  has  been  filed  by  M/s.  PMC  Projects

Pvt Ltd,  AMDC  Building,  At.  Shantigram,  Ground  Floor to  5th

Near Vaishnodevi  Circle,  S.G.  Highway,  Ahmedabad -  382  421

iafter referred to as the  appellant)  against Order in Original No.

::,--.-,::---,-::-::il--i:i:-_i:i:1:i:-:li:i--:i:::-,`--i;:-::::-:::-:---::-ll::--i:::-:-i--i-i-::--::--i:----:----`-:_-;-:::-:i--i::_:-----,:-:--`-----::-1-,:--,-i--`-:i:i:-il_:------i-::i--

/s.Sodexo  Food  Solutions India  Pvt Ltd in the  month of August,

®



5

F No.GAPPL/COM/STP/ 1183/2020

2015   and  service   tax  credit   amounting  to  Rs.62,114/-   on  service   of

Mandap  &  Decoration  in  different  months  during  F.Y.2015-16  from

various  vendors.    From  the  definition  of input  service  provided  under   ,

Rule  2  (I)  of the  CCR,  2004,  it  appeared that the  said  services  are  not

eligible  for  service  tax credit.  Therefore,  the  Service  Tax  credit  totally

amounting to Rs.2,07,657/-was required to be recovered from them.

3.       Accordingly,  the  appellant  was  issued    Show  Cause  Notice  No.

V/4-01/O&A/PMC/20-21   dated 08.05.2020 wherein it was proposed to :

•   Recover   an   amount   of  Rs.7,19,928/-   under   Section   73   of  the

Finance  Act,  1994  read  with  Rule  6  (3)  of the  CCR,  2004  along

with interest under Section 75 of the Finance Act,  1994;

•   Impose  penalty  under  Section  78  of the  Finance  Act,  1994  read

with Rule  15 (3) of the CCR, 2004 ;

•   Recover  an  amount  of  Rs.2,07,657/-  under  Rule  14  of the  CCR,

2004  read  with  Section  73  of the  Finance  Act,  1994  along  with

interest under Section 75 of the Finance Act,  1994;

•   Impose  penalty  under  Section  78  of the  Finance  Act,  1994  read

with Rule  15 (3) of the CCR, 2004.

4.       The said SCN was adjudicated vide the impugned order wherein :

>  The    amount  of Rs.7,19,928/-was  confirmed  under  Section  73  of

the Finance Act,  1994 read with Rule 6 (3) of the  CCR,  2004. The

said amount already reversed  was appropriated.

>  Interest  was  ordered  to  be  recovered  under  Section  75  of  the

Finance Act,  1994;

>  Penalty  of  Rs.   7,19,928/-  was  imposed  under  Section  78  of  the

Finance Act,  1994 read with Rule  15 (3) of the CCR,  2004 ;

>  The  amount  of Rs.2,07,657/-  was confirmed  under Rule  14  of the

CCR, 2004 read with Section 73 of the Finance Act,  1994. The said

amount already reversed  was appropriated.
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terest  was  ordered  to  be  recovered  under  Section  75  of  the

nance Act,  1994;

nalty  of  Rs.2,07,657/-   was  imposed   under  Section   78  of  the

nance Act,1994 read with Rule  15 (3) of the CCR,  2004.

eing aggrieved with the impugned order, the  appellant has filed

the in

11

|V

V

-.-i:.`

tant appeal on the following grounds:

The notice based on which the impugned order was passed was

illegal in terms of Section 73 (1) of the Act. The period involved

in  the   notice   is  2015-16  whereas  the   notice  was  issued  on

08.05.2020.  The  notice was issued beyond the period of normal

limitation.

The  notice has failed in discharging onus cast upon revenue to

allege  and establish necessity for invocation of larger period of

limitation   as   contemplated  by   proviso   to   sub-section   (1)   of

Section 73 of the Act.

The  revenue  did  not  bring  any  iota  of evidence  on  record  nor

has it brought any conducive facts on surface to attribute any of

the  grave  allegations    contemplated  by  proviso  to  sub-section

(1) of Section 73 of the Act.

Willful  intent  on  their  part  has   not  been  sufficiently   and

adequately established and the onus is sought to be shifted on

to them.

They  rely  upon  the  decision  of the  Hon'ble  Supreme  Court  in

the  following  cases  :  Pushpam  Pharmaceuticals  Company  Vs.

CCE,  Bombay -  1995  (78)  ELT  401  (SC);  CCE  Vs.  Chemphar

Drugs   &   Liniments   -   1989   (40)   ELT   276   (SC);   Padmini

Products  Vs.   CCE     -   1989   (43)   ELT   195   (SC);   Continental

Foundation Jt. Venture Vs.  CCE -2007 (216) ELT 177 (SC).

The  adjudicating  authority  has  failed  to  appreciate  that  the

facts  were  very  much  within  the  knowledge  of  the  revenue

before issuance of the notice.
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vii)    The  finding  as  to  non-rev6isal  of credit  was  merely  based  on

the   verification  of  the   periodical  returns   and   no  extensive

examination of facts was  made.  They  had made full disclosure

of the  facts  in  the  periodical  returns  and  the  notice  has  not

dispute this facts.

viii)   The adjudicating authority has erred in confirming the demand

based on notice issued in violation of Circular No.  122/41/2019-

GST  dated  05.11.2019  which  required  DIN  to  be  issued.  The

notice was issued on 08.05.2020 which the  DIN was  generated

on  11.05.2020.

ix)      The  notice  is bad in law as  Cenvat Credit has been demanded

under Rule  6(3)  and Rule  14 of the  CCR,  2004.  If the  demand

fails under these rules, question of demand under Section 73 (1)

shall not arise.

x)        Notification  No.  20/2017-CE  (NT)  dated  30.6.2017  was  issued

prescribing Cenvat Credit Rules,  2017  in supercession of CCR,

2004. Pursuant to which no recovery of whatsoever nature shall

survive  under  erstwhile  CCR,  2004.  The  notice  was  issued  on

xi)

xii)

®

08.05.2020 when the CCR, 2004 did not exist.

The  provisions  of Section  174  (2)  of the  CGST  Act,  2017  will

have  no relevance and bearing. The provisions of Chapter-V of

the    Finance    Act,     1994    have    been    saved    in    specified

circumstances  as  against omission of Chapter-V under Section

173  but  the  same  shall  not  have  any  impact  of  saving  CCR,

2004  which  was  issued  under  the  provisions  of  the  Central

Excise Act,  1944 and have been specifically superceded.

They   rely   upon   the   judgement   in   the   case   of   Kolhapur

Canesugar Works Ltd Vs. UOI -2000 (119) ELT 257 (SC).

xiii)   The  demand  for  interest  was  not  sustainable  as  the  demand

itself fails  to  survive.  No  interest  was  required  to  be  paid  for

suo  moto  reversal  of  credit  as  the  alleged  credit  was  never

utilized by them which is  evidenced from  their returns,  copies

of  which  are  enclosed.  They  had  sufficient  balance  of  credit
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available  at  all  times,  more  than  the  credit  involved  in  the

present case. Also no allegation of utilization of credit has been

made in the notice or the impugned order.

It  is  settled  position  of law  that  no  interest  can be  demanded

under the rules when the credits were not utilized.

iEENiiiiiiiEiiiEiiiiiiiiEiEEiiiiiiiiiiiiiiiiiEEEiEi|

35(1A)  of the  Central  Excise  Act,  1994,  hearing  of the  appeal

=\|.-i.
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can be adjourned on sufficient cause being shown.  However,  as per the

proviso  to  the  said  Section  35  (1A),  no  adjournment  shall  be  granted

more than three times to a party during hearing of the appeal.   In the

present appeals the appellant were called for a personal hearing on six

different dates,  however,  they  did  not  attend on  any  of the  dates  and

sought  adjournment 'in  respect  of the  hearing  granted  on  16.09.2021,

12.10.2021  and  17.11.2021.  I  am, therefore,  satisfied that the  appellant

have been  granted  ample opportunities  to be  heard,   which they have

not  availed.  I  therefore,  proceed  to  decide  the  case,  ex-parte,  on  the

basis of the material on available on record.

7.       I have gone through the facts of the case, submissions made in the

Appeal  Memorandum  and  material  available  on  records.      I  find  that

the  appellant  have  not  disputed  the  fact  that  they  were  required  to

reverse the proportionate credit amounting to Rs.7,19,928/-in terms of

Rule 6(3) of the  CCR,  2004. I find that they have   also not disputed the

wrong    availment    of    Service    Tax    credit    totally    amounting    to

Rs.2,07,657/- on ineligible input services. Therefore, I am not going in to

the merit of these issues.

8.       I find that the appellant have contested the issue on the  grounds

of limitation.  In this regard,  I find that the  issue  of the  appellant  not

reversing proportionate Cenvat Credit  in terms of Rule 6(3) of the CCR,

2004 arose even in respect of the period of F.Y.  2012-13 to  F.Y.  2014-15

and the appellant had reversed the credit when pointed out by  EA-2000

audit. The  present appeal is for the  subsequent period of F.Y.  2015-16.

It,  therefore,  is  clear  that  the  appellant  was  aware  that  they  were

required  to  proportionately  reverse  the   Cenvat  credit  in  respect  of

common inputs services in terms of Rule 6(3) of the .CCR,  2004. Despite

this, they have failed to do so and the failure of the appellant to reverse

the proportionate credit was  noticed only in the  course  of the  audit for

:`\`the subsequent period.
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ippellant have contended that they have furnished all details

Ddical returns filed by them with the department. However, I

le fact of whether the appellant had availed Cenvat Credit on

iputs, which is liable to be reversed, is not reflected in the ST-

Only the amount of Cenvat Credit utilized for payment under

of  the   CCR,   2004  is  indicated  in  the   ST-3   returns.   The

of Cenvat  Credit  on common  input  services  are  only within

ge  of the  appellant,  and  therefore,  merely  because  it  was
in  the  audit for the  earlier  period  would  not foreclose  the

t from invoking the extended period of limitation particularly

fact  of  availment  of  such  credit  was  not  disclosed  to  the

and  nor was  the  department  aware  of such  credit having

ed by the appellant.   On the contrary, the repeated failure on

f the appellant to reverse the proportionate credit on common

rices  leads  to  the  conclusion  that  it  was  a  deliberate  act  on

inasmuch as despite being aware of their obligation to reverse

they failed to do so. Hence, I am of the view that the extended

limitation has been rightly  invoked.  I,  therefore,  do  not find

in the contention of the appellant as regards the notice being

limitation.

that the  appellant have  also contended that the  notice has

3d under the  CCR,  2004  after its  supersession by the  Cenvat

`les,  2017 and therefore, the demand under CCR,  2004 fails to

I find that Section  174 (2)  of the  CGST Act,  2017  is  a  saving

e acts under the erstwhile Act and Rules framed thereunder.

of  sub-section  2  of  Section  174  of  the  CGST  Act,  2017  is

ed as under for easy reference

"(e) affect any investigation, inquiry, verification (including scrutiny and

audit),    assessment   proceedings,    adjudication    and    any    other   legal
proceedings  or  recovery  of   arrears  or  remedy  in  respect  of any  such
duty,  tax,  surcharge,  penalty,  fine,  interest,  right,   privilege,  obligation,
liability,    forfeiture    or    punishment,    as    aforesaid,    and    any    such
investigation,    inquiry,    verification    (including    scrutiny    and    audit),
assessment  proceedings,     adjudication  and  other  legal  proceedings  or
recovery  of arrears or remedy may  be instituted, continued or enforced,
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and   any   such   tax,   surcharge,   penalty,   fine,   interest,   forfeiture   or
punishment  may be  levied or  imposed  as  if these  Acts  had  not  been  so
amended or repealed;"

9.1     From the above provisions, it is clear that Section 174 (2) (e) of the

CGST Act,  2017 provides for the saving clause for proceedings initiated

for recovery and ad].udication. Therefore, the contention of the appellant

in this regard is without merit and hence, is not legally sustainable.

10.     I find that the appellant have also contended that no interest was

required to be paid for suo motto reversal of credit as the alleged credits

were never utilized by them and they were having sufficient balance of

credit at  all times which was  more  than the  credits  in  dispute.  I  find

that  Rule  14  of the  CCR,  2004  provides  for recovery  of wrongly  taken

Cenvat  Credit.  Rule  14(1)  (i)  &  (ii)  of the  CCR,  2004  is  reproduced  as

under :

®

"(i) Where the CENVAT credit has been taken wrongly but not utilised,

the  same  shall  be  recovered  from  the  manufacturer  or  the  provider  of
output service, as the case may be,  and the provisions of section  I lA of
the  Excise Act or section  73  of the  Finance  Act,1994  (32  of 1994),  as
the   case   may   be,   shall   apply   mutatis   mutandis   for   effecting   such
recoveries;

(ii)  Where  the  CENVAT  credit has  been taken  and  utilised  wrongly  or
has  been  erroneously  refunded,  the  same  shall  be  recovered  along  with
interest from the manufacturer or the provider of output service,  as the
case may be, and the provisions of sections llA and llAA of the Excise
Act or sections 73  and 75  of the Finance Act,1994, as   the case may be,
shall apply mutatis mutandis for effecting such recoveries."

10.1   From  a  reading  of the  above  provision  of the  CCR,  2004,  I  find

that  Rule   14  (1)  (ii)  specifically  provides  for  recovery  of  the  Cenvat

Credit  taken  and  wrongly  utilized  with  interest  under  Section  llAA

Central   Excise   Act,   1944   or  Section   75   of  the   Finance  Act,   1994.

However,  Rule  14  (1)  (i)  of the  CC)R,  2004 only provides for recovery of

the  wrongly  taken  Cenvat  Credit,  but  not  utilized,  under  the  Section

llA of the  Central  Excise  Act,  1944  or  Section  73  of the  Finance  Act,

:;`:iro94.    It,  therefore,  is  evident  that  where  the  Cenvat  Credit  has  not
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tilized, Rule 14 only provides for recovery of the same but there is

noPr

the

vision for recovery of interest.

I  find that  the  appellant was  having  sufficient  credit balance  in

Cenvat account and this is also evidenced from the ST-3 return for

.Y.  2017-18,  a  copy  of  which  was  submitted  by  them  with  the

I  memorandum.  I  further find  that fact  of the  appellant  having

lent balance in their Cenvat Account has also not been disputed in

pugned  order.  Therefore,  I  find  merit  in  the  contention  of the
1ant    that    the    disputed    credit    was    not    utilized    by    them.

quently,  the  provisions  of  Rule  14  (1)  (i)  of  the  CCR,  2004  are

cable   and  the   appellant  are  not  liable  to  pay  interest  on  the

nt  of  Cenvat  Credit  which  was  wrongly   availed  by  them  but

sed without the same being utilized.

I  find  that  in  the  case  of  Jaypee  Greens  Vs.  Commissioner  of

ms,   C.Ex.   &   ST,   Noida  -  2020   (33)   GSTL   109   (Tri.-All),   the

le Tribunal had held that :

"3.     The  contention  of  the  appellant  is  that  inasmuch  as  the  credit

availed  by  them  was  not  utilized  and  remained  only  a  paper  entry,  the
confimation of interest against them is not in accordance with the law.
For the above proposition they have relied upon  the Hon'ble  Karnataka
High  Court  decision  in  the  case  of CCE  a  Sr v.  81.//  Forge  Pr!.vo/e
£J.m!./ed 2011  TIOL-799-HC-KAR-CX = 2012 (279) E.L.T.  209 (Kar.)  =
2012  (26)  S.T.R.  204  (Kar.).  On  the  other  hand  the  lower  authorities
have referred to the Hon'ble Supreme Court decision in the case of /#d
SwJ/f reported as 2011  (265) E.L.T.  3  (S.C.).

4.     We note that the said decision of the Hon'ble  Supreme Court in the
case of J#d Swj// was considered by the  Hon't)le Kamataka High Court
in  the  case  of Bill  Forge  and  it  is  only  after  consideration  of the  said
Apex Court decision, it was held that in case the availed Cenvat credit is
not  utilized,  no  interest  liability  would  arise.  The  credit  availed  by  the

appellant in the present case was not utilized and remained only  in their
account  books.  The  same  was  subsequently  reversed  by  the  appellant
5wo mo/w on realization that the same was not available to them.  In such
a  scenario,  no  loss  of revenue  has  occurred  to  the  department  so  as  to
confirm  the  interest,  which  is  nothing  but  payment ,to  compensate  any
monetary  loss.  In the  absence  of the  same,  confirmation  of the  interest
for making the entry in the records, is neither justified nor in accordance
with  law  declared  by  the  Hon'ble  Kamataka  High  Court  in  the  above
referred   decision.   We   find  no   reason   for  upholding   the   interest   or
imposing any penalty upon the appellant.
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10.4  In view of the provision of Rule  14 (1) (i) of the  CCR,  2004 and the

judgement of the  Hon'ble  Tribunal supra,  I  am  of the  considered view
that the  appellant are  not liable  to  pay interest on the  Cenvat Credit

wrongly  availed but which was  not utilized by them  and  subsequently

reversed.

®

11.     The appellant have also contested the imposition of penalty on the

grounds that the  credit was not utilized by them  and that the  alleged
contravention had caused no loss to the exchequer. In this regard, I find

that the judgement in the case of Jaypee Greens supra holds good even

on the  issue  of imposition of penalty when the  Cenvat  Credit was  not

utilized.   I   further   find   that   in   the   case   of   CCE,   Bangalore   Vs.

Flexitronics  Technologies  (India)  Pvt  Ltd -2015  (323)  ELT  273  (Kar),

the Hon'ble High Court of Karnataka had held that :

``6.     From  the  records,  it  is  observed  that the  assessee  had  availed  the

wrong  credit  in  their account  but has  not  utilized  the  same  and  after  it
was  pointed  out  by  the  audit  party  the   same  was   reversed   by  the
assessee.  In such circumstances, the Tribunal has rightly held that there
was no intention on the part of the assessee to evade payment of tax and
the assessee had not utilized the amount credited.

7.     To attract levy of penalty as per the provisions of Section  llAC of
the Central Excise Act,1944, the Revenue has to prove that the assessee
has availed the Cenvat credit wrongly by reason of fraud or collusion or
any    wilful    misstatement    or    suppression    of   facts,    which    is    not
forthcoming in the present case.

8.     In  view  of the  same,  the  issue  involved  in  this  appeal  is  mainly
related to the facts of the case and the Revenue having failed to establish
the case of imposing penalty under Section  11 AC, we are not inclined to
interfere with the order passed by the Tribunal and in the circumstances,
we do not find any substantial question of law arising for consideration.

9.     Accordingly, the appeal is dismissed."

11.1   In view of the  above judgements,  I  am of the view that  since  the

appellant had  not utilized the  Cenvat  Credit wrongly  availed by  them

nd  which  was    subsequently  reversed,    penalty  is  not  imposable  on

hem.
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n view of the above discussions and the judicial pronouncements,

that the impugned order confirming the demand of Cenvat Credit

ly availed is legal and proper and is, therefore,  upheld. However,

rder  for  recovery  of  interest  and  imposition  of  penalty  by  the

ned  order   is  not  legally  sustainable  and therefore,  is  set  aside.

dingly, the impugned order is partially set aside and the appeal of

pellant is partially allowed as above.
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The  appeal  filed  by  the  appellant  stands  disposed  off  in  above
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